N LR

HEKZ=E smmovore - CDRC @ GLOBAL LAW OFFICE

ERAIRGBR

A Real Construction Arbitration Case
with Interplays from Mainland Courts

X — R A3Im Sk
Tim Yimin Liu Partner
FEEHXRREINME S Fh

The First Chinese Law Firm

November 22, 2022

www.glo.com.cn

—'
>
™
2l
5
[%]
~+
(@]
>
3
™
w
)
—
o
s
-
=
3




timliu@glo.com.cn

PEEREITES
e First Chinese Law

RiAm

N =
&%/ GLOBAL LAW OFFICE /¢

Tim Yimin LIU, FCIArb, is a partner with Global Law Office. Tim advises clients on complex
corporate and commercial matters. On dispute resolution, Tim represents clients in litigations and
arbitrations/mediation, both China seated and cross-border, in various capacities such as legal counsel
advocating for client’s interest, or neutral professional assessing a case before formal proceedings, or
as arbitrator, mediator or expert as appointed by the parties or nominated by the institutions. Tim is a
commercial mediator appointed by Shenzhen Qianhai People’s Court.
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Claimant: a Construction Contractor

Respondent: Developer (Client)

application for property preservation —* Lilfﬁeofdeb?ggn;[ golgsa(fe eeding the value

l l

back to SHAC and make arbitral awards

l

apply to rectify arbitral awards for
mistake in calculation

l

apply to set aside arbitral awards
or refuse enforcement
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The Property Preservation in
Arbitral Proceedings
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Preservation Prior to the Commencement of Arbitration | /487 W 7= R4

Legal Basis: urgency, legitimate rights, irreparable loss
Art. 104.1 PRC Civil Procedure Law

(2021) 01 {1075 (2021)77010404 {455
Application to be made directly to competent Application to be made to competent courts by
courts by claimants the arbitration commission

b B N B4 VA B H B W = R R R R A B BT B
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Which court? | &

The primary court in the place where the respondent is domiciled or the property for
which preservation is applied

HEHE AT P L B FH A DR 4 1 U 7 BT e L 1) 35 J 2 N B e

Provisions of the Supreme People‘s Court
on Issues Concerning the Enforcement by
People’s Courts (for Trial Implementation)
(Amended in 2020) Article 9

(Bm N RiEFER T N RIEBRHAT TIEE T
HERHE GRIT) (2020f81E) ) HFhsk

dis oo




Intermediate Court
In Beljing

Notice of the Higher People‘s Court

of Beijing Municipality on the

Decision that Arbitration

Enforcement Cases Shall be i
Uniformly within the Jurisdiction of é

Intermediate People’s Courts ~ %!

(e RN RIERER
THESITRMESG T
FNRIEBEE R REN)

“... within the
jurisdiction of the
Intermediate People‘s
Court at the
residence place of the
debtor or the place of
the property to be
enforced”
BT N Fr it B
WIMAT R I 72 B
TR NREFEE R
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Referred by Arbitration Commission | ff#:Z 1) ¥ 3%

Article 28.2: Where a party applies for the adoption of property preservation measures,
the arbitration commission shall submit the application to the People's Court in

accordance with the relevant provisions of the Code of Civil Procedure of the People's
Republic of China.

F28K o : HJFHNHFIBEWM =R, 2 4N 25 Y5 NI G KR
REYFIATENA R e #2238 N IRiBie,

PRC Arbitration Law (Amendment 2017)
(P NRFIEME ik (201781 )




Remedies if Disagreeing with the Court Order on Preservation

PRC Civil Procedure Law 2021 ’,

,\f Article 111: “A litigant who disagrees with the ruling on
preservation may apply for review once. Enforcement of the ruling

shall NOT be suspended during the review period.”

Provisions of the Supreme people’s court on Several Issues
concerning Cases of Property Preservation Handled by
People's Courts (Amended in 2020)

Article 25: ..., it may apply to the people‘s court which makes the
ruling for reconsideration once within five days from service of the

’, order ... the court shall decide on such review petition within 10
days.”

www.glo.com.cn 11



Arrangement Concerning Mutual
Assistance in Court-ordered Interim
Measures in Aid of Arbitral
Proceedings by the Courts of the
Mainland and of the Hong Kong SA
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HKIAC Statistics

October 2019

80 applications made to 26 different
mainland courts

52 decisions issued by mainland courts went
to HKIAC:

of which, 49 granted and 4 rejected.

The total value of assets so preserved
amounted to RMB 13.3 billion (approx.
USD 2.1 billion)

Source: HKIAC Website

12021

25 applications submitted to 15
different mainland courts

Total value of assets so preserved
amounted to RMB 1.5 billion
(approx. USD233.6 million)
Average time to issue a decision:
17.7 days



“Arbitral Proceedings in Hong Kong” | “Z&#fh 8 5”

v/ seated in the HKSAR fi i 76 75 3

« be administered by listed agencies or permanent offices

hRE e AT S LA B & i AL

v/ commercial arbitration between equal parties

25 AR ] ) 7 A
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“ Arbitral Proceedings in Mainland” | “ AP F”

S arbitration proceedings administered by
| l an arbitration agency in the Mainland

Voo LR R AR
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Mainland VS. HK in the application for Interim Measures

to Apply for Interim Measures to a to Apply for Interim Measures to
People's Court of the Mainland a Court of HK

Types preservation on property, evidence, and injunctions and other interim
conducts measures

Competent  the intermediate court of the Mainland  the High Court of the HK
courts at the place where the respondent is

domiciled or the place where property

or evidence is situated

Proceedings application for preservation before and after the commencement of
arbitration
Examination the applicant needs to provide the applicant needs to make an
security/bond, etc. undertaking or to provide security

for the fee, etc.

www.glo.com.cn 16
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The Enforcement of Arbitral Awards
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Which court?
B IETA R B 2

=

AN

“...the intermediate people's court at the
place of residence of the party against
whom the award is being enforced or at the
location of the property against whom the
award is being enforced”

AT NAT P 3 58 AT I 7 ol
FEH I N BGIARE




’the court ordered property preservation shall refer the case to the court in charge of award
enforcement...”

(RTHERMFFZAEFERMETRBNENL) rmaikdZ (2010) 115) B+
MRE: RIS = O i il 19N RORBE 53T (R B R N BRI BEA — 200, RIUR S e A
FIARRBE N HARIE AT e N RVABERIER, R HABIEREER. 7

the intermediate court the primary court

enforcing an ') Issues and enforces the
arbitration award property preservation order

T RIEBE AT FF Bee B R EGERB R ETE T
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Grounds for refusing enforcement

Domestic Awards | Domestic Awards w/ International Awards
Foreign Elements

Common () the arbitration matter beyond the scope of the arbitration agreement
Grounds (2) the composition of the arbitral tribunal or the arbitration procedures is/are in violation of statutory
procedures

(3) against the public interest

(4) no arbitration clause or arbitration agreement

(5) the respondent has not received a notice (from arbitrators or notice on
arbitration procedure), or the respondent is not given a chance to be heard

Different (5) the evidence is (6) the parties to arbitration agreement are
Grounds fabricated or concealed not in the capacity of entering arbitral agmt
(6) the arbitrators have (7) the subject matter of the dispute is not
committed bribery or arbitrable
favoritism or perverted (8) arbitration award has not become
the law binding on the parties, been set aside, or

suspended



Objection to Enforcement V. Setting Aside

application for refusing application for setting aside
enforcement

Time limit for within 15 days from the date when the within six months of its receipt of the

application notice of enforcement is served application award document
Competent the intermediate people's court at the the intermediate people’s court at the
Court place of residence of the debtor or at ~ Place where the arbitration
: commission is located
the location of the property
Court Fees Free of charge RMB 400

Mutually exclusive
(when one application is dismissed for whatever reason, the other application can not be raised)

21
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Tim Xl — 42

THANK YOU!
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